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centrated. The rationale of the cases is a confirmation of the so-called ob- 
jective theory of contracts. The test of liability in these cases, as in all cases of 
contracts, is not what the party to be charged actually knew but what he ought 
reasonably to have supposed the other party would assume him to know. 



The Last Clear Chance Doctrine. — The doctrine of the last clear chance 
has been correctly defined by a recent case, in substance, to hold that a negligent 
defendant is liable to a negligent plaintiff if the defendant had a later opportunity 
(as a matter of fact) by the use of due care to avoid an accident and knew or 
should have known about the plaintiff's perilous condition, even though the plain- 
tiff's negligence continued down to the time of the injury. 1 Dent v. Bellows Falls 
& S. R. Ry. (Vt. 1922) 116 Atl. 83. It is usually stated that the basis of this 
doctrine is that the defendant's negligence was the proximate cause of the acci- 
dent. 2 This is founded entirely upon a "conception of legal cause as distinguished 
from actual cause." 3 When put in just this manner, it seems that although the 
plaintiff is relieved from all the consequences of contributory negligence, the rule 
is not an exception to that doctrine. But such is not the case, for if a third 
person be damaged as the result of the negligence of two others, he can recover 
against either although the last clear chance rule applied as between them. 4 The 
third person is in exactly the same position as if he were injured in an accident 
caused by two negligent persons between whom contributory negligence is a de- 
fense, in which case he also recovers against either on the theory that the negligence 
of both contributed to the cause of the injury. 5 A distinction has been made in 
comparing the two— in contributory negligence it is said that the negligent acts of 
both parties arc concurrent causes, while in the last clear chance case there is 
proximate cause by the defendant and remote cause by the plaintiff. But in a 
typical last clear chance case the plaintiff's negligence is just as much a con- 
current cause of the accident as the defendant's. It seems, therefore, that the 
doctrine under discussion is to be viewed simply as an exception to the doctrine 
of contributory negligence. Since the latter is founded upon considerations of 
policy, the former may be said to rest upon the same ground. 7 

There is present in many of the cases in which it is sought to apply the last 
clear chance rule other considerations which sometimes cloud the issue and lead 
to broad statements concerning the inapplicability of the rule, which are entirely 
unnecessary, since the denial of recovery is explanatory on other grounds. Take, 

iThe doctrine is not law in South Carolina. Spillers v. Griffin (1918) 109 
S. C. 78, 95 S. E. 133. Also cf. Gilmore v. Federal St. & P. V. Pass. Ry. (1893) 
153 Pa. St. 311, 25 Atl. 651. 

2 See Ssrey v. Southern Pacific Co. (1894) 103 Cal. 541, 544-5, 37 Pac. 500 for 
another suggested basis. 

s See Bohlen, Contributory Negligence (1908) 21 Harvard Law Rev. 233, 258-9. 

*Cordiner v. Los Angeles Traction Co. (1907) 5 Cal. App. 400, 91 Pac. 436; 
Spear v. United Railroads of San Francisco (1911) 16 Cal. App. 637, 117 Pac. 956. 

5 Tompkins v. Clay Street R. R. (1884) 66 Cal. 163. 4 Pac. 1165. 

«McGuire v. Vicksburg, S. & P. R. R. (1894) 46 La. Ann. 1543, 16 So. 457; 
but cf. Hammers v. Colorado Southern, N. O. & P. R. R. (1911) 128 La. 648, 55 
So. 4. 

Cf. Troio v. Vermont Central R. R. (1852) 24 Vt. 487, where the court in 
denying a recovery held the negligence of both parties to be remote. It seems 
better to call the negligence of the plaintiff and the defendant concurrent or proxi- 
mate because (a) as usual, contributory negligence is a good defense, and (b) if 
a third party were injured as the result of the accident and such injury were 
reasonably to be anticipated, he could undoubtedly recover against either negli- 
gent party on the ground of proximate cause. Supra, footnote 4. 

7 See Schofield, Davies v. Mann: Theory of Contributory Negligence (1890) 3 
Harvard Law Rev. 263. 
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for example, the case of a trespasser on a railroad track. In jurisdictions where a 
trespasser can recover only for injuries wilfully or wantonly inflicted, the last 
clear chance doctrine cannot operate to make the defendant liable because he 
would not be liable even though the plaintiff were guilty of no negligence. 8 Since, 
however, some courts have imposed a duty upon railroads to keep a lookout for 
trespassers upon its right of way the doctrine of the last clear chance may become 
important in determining whether the railroad is liable. 9 Another confusing- 
element arises in considering the duty imposed upon engineers approaching railroad 
crossings, and upon motormen. It is not a trespass to go upon the tracks but, 
on the other hand, since the railway has the right of way, the motorman or engi- 
neer is justified in assuming that any one on the tracks will use ordinary care to 
get off and will not stay on. 10 The duty imposed is not a criterion of the usual one 
in the ordinary application of the last clear chance doctrine. But courts are found 
saying that in such cases actual knowledge by the defendant of the plaintiff's 
danger is essential for the application of the rule. 11 It happens, by coincidence, 
that there is generally actual knowledge in such cases. But to look at the matter 
of actual knowledge and stress that solely is to lose sight of the principle of the 
doctrine. 12 Usually in such cases the facts are subject to an interpretation 
entirely consistent with the rule as laid down in the beginning of this note ; that, if 
both the plaintiff and the defendant could by the exercise of ordinary care have 
avoided the accident up to the time it occurred, there can be no recovery. 13 On 
that basis actual discovery has nothing to do with the propostion, the defendant 
being held liable even without knowledge, if the plaintiff is incapacitated but the 
defendant by the exercise of due care would have discovered the plaintiff's plight. 1 * 
This is in accord with the general tort theory of imposition of liability for neg- 
ligence, founded upon the principle that a prudent person by the exercise of 
ordinary care could have avoided an accident. 

If a railroad engineer fails to watch the track, the company is liable if he 
could by due care have prevented a collision with a helpless plaintiff. 18 If the 
plaintiff were asleep the same rule applies. 16 Now suppose the engineer himself 

s Griswold v. Boston & Maine R. R. (1903) 183 Mass. 434, 67 N. E^ 354 (goes; 
further and extends rule even as to licensees) ; see (1912) 12 Columbia Law 
Rev. 729; cf. Dotta v. Northern Pac. Ry. (1904) 36 Wash. 506, 79 Pac. 32. 

*Bogan v. Carolina Cent. R. R. (1901) 129 N. C. 154, 39 S. E. 808; McGuire v. 
Vicksburg, S. &■ P. R. R„ supra, footnote 6; Denver & R. G. R. R. v. Buffehr 
(1902) 30 Colo. 27, 69 Pac. 582. 

™ Little Rock Ry. & Electric Co. v. Billings (CCA. 1909) 173 Fed. 903; West 
Chicago St. R. R. v. Schwartz (1900) 93 111. App. 387; Terre Haute & Indianapolis 
R. R. v. Graham (1874) 46 Ind. 239. 

11 Carr v. Inter-Urban R. R. (1919) 185 Iowa 872, 171 N. W. 167; Schooley v. 
Fresno Traction Co. (Cal. 1922) 206 Pac. 481; Starck v. Pacific Blectric'Co. (1916) 
172 Cal. 277, 156 Pac. 51. 

12 It -is going a long way to draw a generalization from that type of situation 
and to say that actual knowledge is required in all cases. 

" Todd v. Cincinnati, N. O. & T. P. Ry. (1916) 135 Tenn. 92, 185 S. W. 62; 
Rider v. Syracuse R. T. Ry. (1902) 171 N. Y. 139, 63 N. E. 836; Wabash Ry. v. 
Tippecanoe Loan & Trust Co. (1912) 178 Ind. 113, 98 N. E. 64; Sego v. Southern 
Pac. Co. (1902) 137 Cal. 405, 70 Pac. 279. 

" Schoonover v. Baltimore & O. R. R. (1912) 69 W. Va. 560, 73 S. E. 266; 
McGuire v. Vicksburg, S. & P. R. R., supra, footnote 6; Bogan v. Carolina Cent. 
R. R., supra, footnote 9; Inland & Seaboard Coasting Co. v. Tolson (1891) 139 
U. S. 551, 11 Sup. Ct. 653; Nicol v. Oregon-Washington R. R. & Navigation Co. 
(1912) 71 Wash. 409, 128 Pac. 628, but see Scharf v. Spokane & I. B. R. R. (1916) 
92 Wash. 561, 567, 159 Pac. 797, which says actual knowledge is necessary for the 
applicability of the last clear chance rule. This is a clear sample of the confusion 
in one jurisdiction. 

15 Cases cited supra, footnotes 9 and 14. 

" Pickett v. Wilmington &■ Weldon R. R. (1895) 117 N. C. 616, 23 S. E. 264. 
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negligently falls asleep, and as a result a sleeping person is run down. Is the 
query to be, who fell asleep first, or is the situation the same as the case where 
the engineer negligently fails to keep a lookout? It seems to be the latter, and 
liability should be imposed if the defendant's factual later opportunity to avoid the 
accident existed. But it should be noted that only rarely would such later oppor- 
tunity exist. In its absence there could be no recovery, since both sleeping parties 
would be under the same incapacity up to the time of the accident. The plaintiff's 
negligence may be in allowing property to get into a position where injury is to 
be anticipated, or in placing it there himself. In such a case the rule is equally 
applicable whether such property be animate or inanimate, 17 and, if the former, 
whether it be moving at the time or not. 18 The power of the plaintiff to exert any 
influence over the situation ceases the moment he leaves the scene, but his negli- 
gent act continues up to the time of the catastrophe, in the sense that if the 
defendant never gets a later opportunity to avoid the accident, he will have a valid 
defense of contributory negligence. 19 The circumstances are passive in nature, 
however, in the sense that the plaintiff is no longer an active participant. His act 
of leaving his property in a negligent position is completed and for all purposes 
he may be many miles away. Such was' the case of Davies v. Mann, 20 which gave 
to the law of torts the last clear chance doctrine. If there is any justification for 
the rule, surely it can be seen in that case; the plaintiff not being present after 
negligently fettering his donkey in the road, it was absolutely impossible for him 
to prevent the collision, and the additional burden of the last clear chance was 
imposed upon the defendant. Under this heading might also be placed the case 
of a negligent parent who is suing for the loss of services of a child injured by the 
defendant's negligence. The parent's contributory negligence in allowing the child 
to stray out of sight bars recovery unless the defendant is liable under the last 
clear chance rule. 21 

The next case is that in which the negligent plaintiff is present but powerless 
to extricate his property or himself from the dangerous situation. His presence 
makes no difference, for if he is unable to avoid the calamity and jf the negligent 
defendant has the necessary later opportunity, the rule applies. 22 The fact that 
his conduct is active does not alter the conditions. The circumstances are the 
same whether the plaintiff is absent or whether he is present but unable to exert 
any active influence to prevent the result. Now suppose the plaintiff falls asleep 
on the railroad track Is he not just as impotent in the face of danger as the 
person who negligently allows his property to remain in the road and then leaves 
the scene? In both cases there is unconsciousness of impending peril and only 
by a futile minuteness of reasoning can it be argued that the doctrine of the last 
clear chance applies to the former alone. 

When the plaintiff is present and conscious, some- interesting problems involv- 
ing different possibilities arise. If the plaintiff is intoxicated at the time, he is 
held subject to the same duty as though he were sober. 23 And if the defendant 

"Adams v. Wiggins Ferry Co. (1858) 27 Mo. 95. 

™ Davies v. Mann (1842) 10 M. & W. 546. 

ia Trow v. Vermont Central R. R., supra, footnote 6. 

20 Supra, footnote 18 ; contra, Gilmore v. Federal St. & P. V. Pass. Ry., supra, 
footnote 1. 

<*Fox v. Oakland Cffnsol. St. Ry. (1897) 118 Cal. 55, 50 Pac. 25; Thompson 
v. Salt Lake- Rapid Transit Co. (1898) 16 Utah 281, 52 Pac. 92. 

22 Nicol v. Oregon-Washington R. R. & Navigation Co., supra, footnote 14, 
(property injured) : Miller v. Central Vermont Ry. (Vt. 1921) 113 Atl. 524 (plain- 
tiff and property injured) ; Hall v. Ogden City St. Ry. (1896) 13 Utah 243, 44 Pac. 
1046 (plaintiff and property injured). 

23 Little Rock Ry. & Electric Co. v. Billings, supra, footnote 10; Visacchero 
v. Rhode Island Co. (1904) 26 R. I. 392, 59 Atl. 105. 
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had; a later opportunity to avoid hitting a sober man under the same circumstances 
then the inebriate can recover. 24 If the plaintiff is negligently walking over a 
bridge or a trestle where it is impossible to evade an oncoming train and the de- 
fendant's agent negligently runs over him the doctrine is applied. 25 This was the 
precise situation in the Dent case and the court correctly applied the last clear 
chance rule. Under the circumstances the deceased was just as powerless to pre- 
vent the accident as the plaintiff was in all the previous instances of damage to 
property, to a child, or to a sleeping individual. If the necessary elements are 
present, should it make any difference that the negligent plaintiff was hurt when 
he tried to avoid the injury by active efforts, but fell short of attaining success-? 
Should he not be commended for his attempt rather than deprived of the invoca- 
tion of the doctrine in his favor? 26 

Some decisions, as the recent case of Tutweiler v. Lowery (C. C. A. 6th Cir. 
1922) 279 Fed. 479, have allowed recovery notwithstanding the fact that up to 
the time of the mishap the plaintiff could have escaped by the exercise of ordi- 
nary care, but was unaware of his danger. 27 The theory of these cases seems 
to be, not that the defendant had a later opportunity to avoid the injury, because he 
did not as a matter of fact, but that he' had a chance to realize the plaintiff's 
ignorance of his peril. But this would also be true in many situations where con- 
tributory negligence is held to bar a recovery. 28 It may be possible to explain 
some of these cases on the ground that the defendant actually had a later oppor- 
tunity, but the period of time of which it could consist would be practically neg- 
ligible, and such a distinction is purely a formal attempt to reconcile contrary 
decisions. 29 Recovery in such cases, therefore, seems to be an unwarranted 
departure from the last clear chance doctrine. 30 



Liability of a Charitable Institution for Nuisances.*— Founded on the 
early English case of Heriots' Hospital v. Ross, 1 the doctrine that a charitable 

24 McGuire- v. Vicksburg, S. & P. R. R., supra, footnote 6. 

25 Bogan v. Carolina Cent. R. R., supra, footnote 9. 

20 So also, if the plaintiff was in a situation from which it was impossible 
to escape, a recovery was allowed whether the plaintiff was in a stationarv posi- 
tion; Carrico v. West Virginia Cent. & P. Ry. (1894) 39 W. Va. 86, 19 S. E. 571 ; 
Inland & Seaboard Co. v. Tolson, supra, footnote 14; or in motion, Pilmer v. 
Boise Traction Co., Ltd. (1908) 14 Idaho 327, 94 Pac. 432; Norman v. Charlotte 
Electric Ry. (1914) 167 N. C. 533, 83 S. E. 835. 

27 Teakle v. San Pedro, L. A. & S. L. R. R. (1907) 32 Utah 276, 90 Pac. 402; 
Elliott v. New York, N. H. & H. R. R. (1910) 83 Conn. 320, 76 Atl. 298; Locke 
v. Puget Sound International Ry. 6- Power Co. (1918) 100 Wash. 432, 171 
Pac. 242 ; cf. with last case, Scharf v. Spokane & I. E. R. R. Co., supra, footnote 
14; Bruggeman v. Illinois Cent. R. R. (1909) 147 Iowa 187, 123 N. W., 1007. 

28 See cases cited supra, footnote 13. 

29 It should be noted that these decisions are all in cases against railroads 
and street railways because of the peculiar circumstances. 

30 As to a further extension under the Missouri Humanitarian Doctrine, see 
(1921) 21 Colu mbia Law Rev. 485. 

* This note is concerned with the problems raised by the fact that the de- 
fendant is a body organized for charitable purposes, whether as a trust or 
corporation. For a discussion of the procedural difficulties which result if the 
charity is organized as a trust, see Stone, A Theory of Liability of Trust Estates 
<1922) 22 Columbia Law Rev. 527. 

i (1846) 12 Clark and F. 507, 8 Eng. Rep. 1508. This case held that a 
charitable trust was not liable for excluding a beneficiary from sharing in the 
benefits of a trust, and has no application to the case of a stranger being injured 
by a charity. However, the language of the court formed the basis of the so- 
called "trust fund" theory, that the funds of a charitable institution cannot be di- 
verted to the payment of damages for its torts. This theory has been repudiated 



